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ABSTRACT ' , 

Absenteeisi has personal as veil as institutional 
causes* It is, increasingly impossible for schools to function as 
custodians of their student, given changing social attitudes tovafd 
both youth^^d authority^ Therefore, "^schbo^s lUst respond to 
students* needs by curricular revision, for exaiple, in order to, cut 
dovn on absenteeism* Hazell suiiarizes Nev J$r^ey*s school attendance 
legislation and the court ceses bearing on coipulsbry education, 
absenteeisi, and truancy* He suggests that state lav should be ' 
updated and ^clarified to allov-f or proper enforcement of coipulsory 
attendance* Local school boards should adopt' regulations consistent 
vith state attendance lavs# Parents should be fully apprised of 
district and state policy* (DS) 
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AN IRRESOLVABLE PROBLEM? LET'S -SEE: 
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.The problem of illegal student absenteeism continues to be a serious one 
for many school administrators and other teaching staff members, particularly at 
^ the secondary leveK In 1973 and again in 1974 the National Association of Secon- 
dary School, Principals in its annual membership poll on school organization and 
curriculum rated poor-attendance as "the most perplexing student problem" by a ratio 
of two %o one*over^ discipline, the second most frequently mentioned difficulty with 
students* 

presently, an inordinate amount of time is spent by administrators and othsr 
personnel in managing the attendance situation when one considers other tasks and 
obligations of equal, if not of greater importance, worthy of our attention* A 
good example is the supervision of instruction* Assuming a school year of 180 days, 
health officials estimate that a "normal'' absentee rate would be seven to nine days 
/or each student, Translated into percentage^,, the expected rate would be four or 
'five percent per year* (Students who would exceed this rate because of long-term 
illness would amount to less than .one, percent per year of the total enrollment*) 
Today, however, absentee Jfates of ten to fifteen percent are not uncommon. In some' 
urban schools, the rate exceeds t*iirty percent* (See The Practitioner , Vol* 1, 
No* 1, NASSP, March 1975*) , . 

This rspqrt cites the fact that although absenteeism may be symptomatic of 
an Inadequate curriculum, analysis indicates that this is only one of many causes;^ 
Many schools with broad and flexible programs continue to face severe attendance 
problems* Obviously, increasing absenteeism' has deep roots leading in many ^ 
dijrectioJis, The causes are personal as well as institutional* Contributing to - 



poor altsndance may be negative family attitudes, social forces, peer pressures, 

ecQnomic circumstances, home-school relationships, school siHe,' student age, and 

health* Anong the "new" causes cited for the dramatic growth of student absence 

are winter vacations, erosion of parental control, economic affluence, novel lifa- 
— • ■ 

styles, and a breakdown in court enforcement of attendance laws. 

In the September 1975 NASSP BuMetin , Owen B. KierJian and B. Frank Brown 
conment on this subject. Kiernan presents a brief but poignant historical sketch 
of compulsory schooling dating Back to the mid-1600's and emphasizes the reasons 
for such schooling from that period of time to the present* His position is that 
co:npulsory schooling laws not only must be maintained but increased to age 18 in 
order that the nation's students be afforded opportunities to acquire competencies 
prior to receiving a high School diploma attesting to the acquisition of (1) func- 
tional literajcy in reading, writing* and speaking; (2) ability to compute including, 
decimals and percentages; and (3) (cnowlet^e of the history and culture of the United 
States, to include the concepts and processes of democratic governance* 

Kiernan cites the need for school districts to provide numerous viable 

options to students, especially at the secondary level, as an attempt to remove the 

custodial nature of the secondary school* This would be done while simultaneously 

providing programs that would afford" students the opportunity to become rational 

* 

contributing members to the society having acquired the skills and aptitudes to 
meet the complexities of contemporary life* To abolish compulsory schooling past 
age 14 would create multitudes of j^ng, unskilled, idle young people unable to 
acquire or maintain gainful employment—a situation resulting In social dynamite— 
^r\d thus ^negate all previous attempts at schooling and their ability to become 
productive' citizens* 

B* Frank Brown strongly believes that the nation's public secondary schools' 
cannot "continue as custodial institutions and, at the same time,, excel (or even 
survive) in the'' matter of teaching and learning..." and, subsequently, favors the 
lowering of compulsory attendance") age 14. He cites three factors which in his 



judgment makes custodianship impossible to administer: (1) the earlier naturity of 
youth; (2) numerous legal and quasi-legal rights extended to school -age young 
people by the courts (especially the Tinker decision in which the Supreme Court 
conferred constitutional rights^on school children); and (3) the change in attitudes 
of youth toward authority* B» Frank Brown observes that "compulsory schooling laws 
are rarely enforced above age U**»and have gone the route of benign neglect*" 
This is his *nK)'st forceful argument for lowering the compulsory attendance age~ 
"the fact that the law is not enforced and> as a consequence^ students everywhere' 
ars flouting the law with full knowledge that nothing will happen to thom««« If youth 
are to be brought up to understand citizenship, and have respect for the law, then 
"legislation relating to compulsory school attendance must be either rigidly en- 
forced or abolished/! 

There -certainly is ^Grft in Jjoth^ positions* It is highly possible thit the 
secondary schools can get on with the business of teaching and learning-*the evolu- 
tion of due process pr^edures for students, maturation and attltudinal ^-c^hanges 
notwithstanding—if the schools and the communities in which they are part commit 
themselves to developing thoughtfully and systematically various educational (jfpttons 
commensurate with the needs of their students* At the same time compulsory attend- 
ance statutes can and must be enforced* Creative educational options will acknow- 
ledge attendance requirements and will cqmpensate for them by explicitly defining 

program objectives and student requirements for satisfactory completion of the 

J* 

program* 

The New Jersey Administrative Code Title 6:20-1,3 is very diflnitive on the 
matter of student attendance in publl9 schools relative to what constitutes a 
"school day," a "day of attendance," and "record of attendance*" 

6:20-1*3 School attendance ' , 

(a) For purposes of school attendance a day in session shall be a day on 
which the school Is open and pupils are under the guidance and direction of a 
teacher or teachers engaged In the teaching process* Days on which school is 

-3- 



closGd ^for 3uch reasons as holidays^ teachers* institutes and inclement weather 
sh^ll not bo considered qs days in session* ^ 

(b) A school day shall consist of not less than four hours of aptual school 
work^ except that in an approved kindergarten one cgntinuous session of 2-1/2 hours 
msy be considered as a full day* 

(c) An approved kindergarten shall meet the following .requirements: 
K„ Every IcindArjcirtejiJteacher shall be properly certified* 

2* A balanced program in an approved facility with adequate equipment, 
materials and supplies shall be provided each child* This program is to be de- 
signed to meet the individual needs of every child and may include instruction in , 
reading and other subjects when it has been determined that a child is ready for 

such instruction by teacher of the class* 

' \ ^ 

3. The maximum enrollment for any-kindergartiaiV Class sfiall be 25 

pupils per teacher. The county superintendent of schools may give permission to 

X * 

increase the number in a room .to any number he chooses pjrovided another teacher, and 
auxiliary teacher, or a teacher aide is employed full-time to provide for the 
increased size* 

(d) ft day of attendance shall be one in which a pupil is present for the 

fiill day under the guidance and direction of a teacher or teachers while school is 

in session* Whenever over-crowded conditions make it necessary to hold two separate 

session^ with a different group of pupils in each session a'pupll attending for 
* 

all of either session shall be regarded as having att^^nded for the full day. An 

*^ * * * 

excused absence for any reason shall not be counted as a day of attendance in the 
school register* 

(e) A hSilf-day class shall be considered the equivalent of a full duty's 
attendance only'if in session for four hours or more, exclusive of recess P^l^ds 
or Tunch pariods. 

(f) An evening school session shall be considered the equivalent of a half- 
day class in -the regular de(y school for students attending a minimum of two or 
morb hours. -5 



(g) ,A record of the attendance of all pupils on roll in a school register 
shall be Kept each d^ that school is in session by a teacher or other authorized 
person* It shall bo the duty of this person -to keep the attendance records accord 
ind to these, rul^s and the specific instructions printed 1n the school register, 
'and if necessary, according to supplementary instructions issued frcwn time to time 
by the Conanissioner* ' . ^ 

(h) Jto puplK.5^hal.l_ba recorded as present^unless the school is ip session 
and the pupril of pupils so recorded are under the guidance and direction of a 
teacher or teachers in the teaching process* 

(i) A pupil shall be recorded ,as absent in the school register when not in 
attendance at a session of the school iirfiile a mender of the school, except pupils 
exc^ised due to religious holidays who shall be recorded as excused* 

(j:) A^pupil^ shal'l"be"recorded^as either present, absent," or eKcused-foir 
religious observance, every day the school is' in session after he enters until the 
date he is transferred to another school, transferred to a register for Individual 
instruction and training, or officially leaves the school system* 

(k) The Commissioner shall annually prescribe a list of religious holidays 

on which ip shall be mandatory to excuse pupils for religious observances upon the 

* * \ 
wrotten request signed by the parent or person standing in lo co parentis * 

^1) The mere presence of a pupil at roll call shall not be regarded as 
.sufficient attendance f(m compliance with these rules* In a two-session school a 
pupil shall be present at least one hour during any school sessioTt in order to be 
recorded as present for that session* In a one-session school a pupil shall be 
present at least two hours dur\ag aiiy school session in order to be recorded as'^ 
present for that session* This rule shall be construed to apply to^a occasional 
individual pupil only and not to a class as a whole* 

(m) In one*^session schools the attendance of all pupils on roll in a school 
register shall be recorded for one session only* In such instances the time and 
length of the session shall be a matter of record in the school register, 



Chapter ^38 of Title 18A: Hew Jersey Statutes Annotated, Sections 25 through 
31 listed below» although very explicit, have net been enforced in many regards* 
Serious^onsideration nttjst be given by the schools, tha Courts and th^ Legislature 
to the statutory requirements^.and their enforcement/ 

iLJ,S»A» 18A:38-25» Attendance required of children between six and 16; 

exceptions 

Every parent.- guardian- or other person having custody and-control of a 
child between the ages of six and 16 yaars of age shall cause such child regularly 

to attend the public schools of the district or a day school M*n which there is 

« 

g4ven instruction equii^alent to that provided in the public schools for children 
of simiTar grades and attainments or to receive equivalent instruction elsewhere 
than at schooK 

"Following are excerpts of historical notes of Court Decisions upholding 
the validity and application of this statue: 
K Validity 

The compulsory Education Law is not unconstl^tutional as violative of 
Fourteenth AmaoilmGnt to federSl Constitution, Knox v» T)'Brien» 7 H.O. Super* 608» . 
72 A. 2d 389 (1950). . 

Section 18:14-14 (see, now 18A:38-25, 18A:38-26Vwas legitimate^ exer- 
cise of police power of state and not infringement of liberty guaranteed by Consti- 
tution. Stephens v-. Bongart. 189, A, 131. .15 N.J. Misc. 80 (1937.). \ 
2. Construction and application 

^TUe relationship between child and school authorities is not voluntary ^ 
one but is cojnp^Ued by law; child must attend school. and is subject to school 
rules and disciplines; in turn school authorities are obligated to takg reasonable 
precautisns for his safety and well-being. Jackson v, Hankinson. 51 N.J. 250. 
238 A. 2d 685 (1968). 

"Equivalent." within 18:14-14 (see. now. 18A:38-25. 18A;38-^6^ requiring 
that children attend school or receive equivalent instruction elsewhere than at * 
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schodit requires only showing of^acadeiTiic equivalency, *mt equivalency of Social 
development derived from group education, and private tutoring or home education 
^~be permitted. State v. ftessa, gSN.J. Super. 382, 230.2d 252 (1967). ; 

• The State's duty to educate -children is a matter of constitutional de- 
mand which has been implemented by Legislature by-'providing for public education of 

• * ' * * * * . 

every child within the State, Pingry Corp. v. Hillside Tp., H,J. 457 Zp A. 2d 
868 (1966):.; „ - . — „ ' ^ 

The compulsory education statutes, imposing on parents absolute duty to 
send to school children not physically or mentally disalxljed or receiving adequate 
private teaching, are penal in nature, and pav^&nts may be convicted as disorderly • 
persons for Violation thereof, Etfersonw. Board of £d. of &^ing Tp.? 133 N.J.L. 350, 
44, A. 2d 333 (1945) affirmed 67 S.Ct. 504, '330 U.S. 1, 91 LEd. 711. 

Compulsory education is a matter of public concern and legislative 
regulation and it should be enforced so long as statutory requirements are reason- 

able, subject to constitutional limitations. Id , 

3. Purpose of -law 

Purpose 'of law requiring children^o attend school, or receive. equi- 
valent instrujction, is to insure education* of 3II children. S/tate v. Massa. ?§ N;J. 
Super. 382. 231 A. 2d 252 (1967). ... * - 

- 7. Complai 

in prosecution of parent or guardian for being allegedly a*disorderly 
person in failing to cqmply with 18:14-14 (see, now, 18A:38-25, lM;38-26) which 
required that children between 7 and 16 regularly attend public school of district 
or day school in which there were equivaJent iristrufction or receive equivalent 
instruction elsewher^^than.at school, complaint "needed only.allege that defendant 
as parent or guardian or other person having custody ajid. Control did not cause - 
child regularly to attend public school of district. State v. Vaughn.. 44 N.jJ. », 
207 A.2d 537 (1965). ..." 

» c 8 ■ 



9. Eurden of prqpf ' . ^ ^ 

^ Parent charged with failin^c cause child to attend school has^burden 

to Introduce evidence showing, that alternative education was being substituted and 

if there is such evidence, ultimate burden of persuasion remains with State, State 

V* Hassa, 95 N.J. Super. 382, 231 A. 2d. 252 (1967). 

In prosecution of parent or guardian for being allegedly a disorderly 

person in failing to compl'y with 18:14-14 (see, -now, 18A:3fe-25,i^l8A:38-26) re- 

^ quiring that child regularly attend public school or day school in which there 

equivalent instruction or receive equivalent- instruction elsewherb than at school* 

for defendant to prevail on' basis of such exceptions there had to be introduced 

evidence from which it could be found that child attended equivalent day school or 

that child received equivalent instruction elsewhere, --though j[f there was suchj^ 

evidence, ultimate burden of persuasion retnained with State, Stat^ v* Vaughn,- 44 

NJ, 142, 207 A. 2d 537 ^(1965). ' • ■ ^ ^ 

In prosecution of parent or guardian for being allegedly*a disorderly 

person in failing to comply with 18:14-14 (see, now, 18A;38-25', 18A;38-*26) which 

required that children regularly attend public school or day school to which there 

was equivalent instruction pr receive*equivalent instruction elsewhere than at 

school, for defendant to prevail on basis of such exceptions there had to be intro- 

iiuced evidence from^which it could, be found that child attended equivalent day^ 

school or that child received equivalent instruction elsewhere, though if there^was 

such evidence, ultimate burden of persuasion remained with State* Id* 

10*, Exception's ^ ^ ^ 

* * 

In* prosecution of parent Or gufirdian for .being allegedly a di^rderly 
person in failing^ to comply with 18:14-14 (see, now, iSA:38-25, 18A:38-26) which 
required that diildren between 7- and 16 regularly attend public school of district 
or day school in which there was equivalent instruction or receiyj equivalent in- 
struction elsewhefe than 'at sc^iool , State was not required to prove alternative 
provisions introduced by word "or** and it, was incumbent upon the defendant if he 



** * r 

t 

» should rely upon eiJther.of the exceptions to introduce evidence in support of >thesn 
unless it appeared froi^btiis'state*s,cQse, State v< Vaughn, ,44 142, 207 A. 2d ' 
537 (1965). ' . ' \ 

H.J'^S.A. lJ8A:*38-2&. Days when attendance required; exceptions 
•Such regular attendance shall bo during all the days and hours that the- - 
public^chools are in session in the district, '^unless it is shown to the satisfac- 
tion of the board of education of Ttho district that the-msntal condjti'on of the* 
• .... ^ « ' 

child is such that he cannot benefit from instruction in the school or that the 
bodily condition of the child is such qs to prevent his attendance at school, b\St 
hothing herein shall, t!,e constr ued as p ermitting ihe temporary or permanent exclusion 

O ""r " " ^ 

/froin Gchool by the board of education of any d'istVict of any child between the ages 
*of five and 20, except as explicitly otherwise provided by law. ^ ^ 

(Historical^ notes of Court D8cisio:)S" same as N.J.S.A. 18A:38-25) ^ ^ 
N.J.S-A.* 18A;38-27. Truancy and juveniU delinquency defined 

m 

Any child between the-ages of sic and 16 years^'who shall repeatedly bo 

absent from schooV, and any chira of such ago found awe(y from school during school 

hours whose parent:, guardian or athor person having charge and control of the'cfiild 

is unable to cause him to attend school ^nd any pupil who i$, incorrigible, actually 

vagrant, vicious, or immoral in conductTshall be deemed to be^a juvenile delinquent 

***ancl shall be pfocoeded against as such* 

^ * ^ V' Notes of Deciiiions. 

Y 1. Construction and application 

The compulsory education statues, imposing on-parents absolute iduty to 

send to school children not, physically or tnentally disabled or receiving adequate. 

private teaching, *^are penal *in nature, and parents niay be convicted as disorderly 

^persons for vjolation thereof. Everson v.- Board of Ed. of Ewing Tp., 13^ H-O.L. * 

. • 
350, 44 A. 2d 333 (1945), affirmed 67 S.Ct. 504, 330 U.S. 1 , -91 UEd. 711, rehearing 

■ ■. \ 

denied 67 S.Ct. 962, 330 U,S. 855 91 L.Ed. 1297. ^ -*'.*' 



Compulsory education is a matter of public concern and legislative 

-9- ' - • 
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re^ulatioiiK -and it stibuld be jsnforced so long as .statutory fequirements. are;redson- 
* * * ■ . * * ' 

i' - 4 * . . ' 

■able* subject to 'constitutional ]imita'tions. Id* ■ , v 

. The legislature had conferred paver and authority Mpon Juvenile and 

Domestic Relations Court to hear .and determine issues condemned by 18:14-14 (see* 

■ now, "ISA: 38-25, 18A:38-26) 18:14-15 (cepealed). -Stephens v.* Bongart^ 189 A. 131, 

. \ . ' ■ 

15 N.J. Misc. 80 {:1937):. - * ' ~V 

*' ^.J.S.Ai 18A:38-28. Tniantsj return' to parents or scfiot 

• ^ - ' ' . - . - - ^ 

Any attendar>cc officer who-shall find any child between six and 16 years 

V - . ■ ■ (- ■ . ' ' . / ' 

of age wfid is ,tVuant from school, shall take the child and deliver him to the 
parent; guardian o^* other person having charge jand controj ■.a t ^the-c the , 

*teacher4>f the school which such child Is JawfulljiJC£9U>i^(sd to attend^.-" 

H^.J.S.A. 18A:38:i29. Warning and arrest of vagrants or habitual .truai^ts 
.The attendance officer shall examine into all violations of this article, 
shaV warn any-ctjild violating .any of the provisions of tl^is article and the parent; 
guardian, or other person having charge and control of the child of the consequences ^ 
of thq violation if persisted in» and shall notify s^cti person in writing to cause 
the' child to attend school within five days from the date on which notice is served, 

, - ' . r 

and regularly thereafter. The attendance officer stialT have full police power; to 

enforce the provisions of thi.s article and may arrest without warrant any vagrant' 

child or habitual truant 6r any child who is habitually incorrigible or who is 

vicious or iiwnoraf-in conduct or illegally absent from School. 

N.J.S.A. 18A:38-30. Assistance^of sheriffs, police officers, etc. 

The sheriff and his officers and all police officers arid constables 

l^hall assist atte'^ndance. officers in the performance of their duties. ^ 

)(.J.S*A* 18A:38-3l/ Violation of article'by parents or guaVdians:, 
' ^ . ^ penalties ■ " 

A parent, guariinan or other person having charge and control of a child 

between the ages of sixTind 16 years, who. shall fail to comply with any of the 



provisions of this article relating.ltgt'^his- duties* shall be deemed to be a disorderly 
person and* shall be subject to a f^nejof not'more.,Jhaa$5*00 for the first offerise^ 

10-' ■ •..* -■■ 



^ -10-. 



and not more than $25»00 for each' subsequent offfinse, in th6 discretion of the 



court* 



• In any such proceeding, the summons^ssuing therein, or in special 
circumstances a warrant, shall be directed to the alleged c/isorderl-y person and' - 
the child. • . , . . 

■ 

Following are excerpts of historical notes of Court Decisions upholding 

the validity and application of this statue: ^ 

* ^ . , ^ . . - . „ . , -. 

" . ..A. Burden of pwof , . ^ " . - • • 

* " In prosecutfon of*parent or guardian .for befrig allegedly a >disorderly 

person in failing to comply with 18:14-14 '(see, now! 18A;38-25, 18A:38-26) re-* 

' qujring that chf/dren between 7 and 16>egyularly attend 'pt^blic school" of district* 

or day school in which there was equivalent instruction or receive ^quival^nt « - 

instruction elsewhere than at school. State was^not required to prove ^alternative^, _ 

provisions introduced. ^y ^onJ. **or** and it was incumbent upon ttte defendant if he 

Should rely upon either of the exceptions .to introduce evidence iri, support of them 

' « unless it appeared from the State'.s case. State v. Vaughn, 44, N.J^ 142, 207 A. 2d 

537 (1965). ' 

In prosecution of parent or guardian for being allegedly a disorderly 

. Iperson in failing to comply. with 18;T4-14 (see, now, 18A;38-25, 18A;38-26) that 

children regularly attend public school. or day school in which there was equivalelfc 

Instruction or receive equivalent instruction Elsewhere than at school/ for defend- 

ar^t to pr:evail on the basis of such exceptions them had to be introduced evidence 

' from which it could be found that c)iild*attendecl equivalent day school or that 

cKIld received equivalent Instruction elsewhere, though* if there was such evidence', 

^ultimate burden of"*persuasion remained with State* Id, ' - 

- * H.O.S.hr 18^fr^8-32» District and county vocational school 
, y ^ * attendance^ officers * , , 

; .For the purpose of enforcing the provision^ of this article, the board " 

•p ^ ' " » 

' , , ^ ' ^ ^. . 

y of educatjon.of each school. district arfe the board of education of each county * * 



vocational school shall appoint a suitable number of qualified person^-to-^be — — 
designated as attendance officers and shall fix their compensation; except that if 
a coiinty attendance officer or officers are appointed for any county, aiiy district 
board of education of such county may be exempt from the appointment, of a local 
attendance officer if such ^emption is approved by the' county superintendent • 
Each bdard^shall.mjdceJciiliisjaa^^ with "the provisions, of this article 

and subject to the approval of the commissioner, for the government of the attend- 

s ' _ ■ ■ - — -— 

anco^ officers . 

H-J.S»A» 18A:38-33» Tenure of attendance officers, in niity -Hj 

districts ; . : : _^,^:^v ^ 

The services of all attendance officers of the.putlic^ schools of a city 

.district^shall, after .emplc^wnt in such district for one year, be under tenure 

during good behayior and efficiency and^th^^ shall not be dismiss^eji or reduced in 

compensation except for inofficiency,"conduct unbecoming an of ffcec, or other just 

cause, and oaly.in the^monrier prescribed by sub^article B of article 2 of chapter 6 

of this tit! ^ , ■ 

________-Recently-, in WiTliam J/'Whoa^ley, et> a1>, Boar^ of Education of " 

Burlinrgton S>J->D> 24-^28, 1974 , the Commissioner of Education cited the statues 
governing compulsory attendance listed above and emphasized the principle that 
compulsory education in New Jersey is a matter of public concern and legislative 
regulation and that it jshoujd be enforced so long as statutory requirements'are 
reasonaljle arKi subject to constitutional limitations* Citing JEverson v>^Board of 
Education of Ewing Township . 133 N^J^L* 350 (feg A. 1945), affirmed 330 U>S> 1-, 67^ 
ct. 504, 91 L>Edv 711 (1947),, rehearing denied,J3Q.,U>S> 855, 67 S>Ct> 9^2, 91 UEd* 
1297, he continued by observing that the State'policy for compulsory attendance at 
school is of long standing and is in the public int^Xiest* . The Commissioner upheld 
the Burlington Board'5 position that pupiKparticipation in all regularly scheduled" 
classroom learning activities in each ariea of s^tf^y^is essential in order for each 
pupil to receive the maximum benefits of a thorough educational program* He 



further observed at pp. 20 anJ 27 that; 

"Fraquent absences of pu|[)11s fron regular classroom loarnina ex- 
periences disrupt ttiQ. continuity of-tho instructional process* Tha 

1 .* _ * 

bentjfit of regular dassroon instruction is lost and cannot bo antiroly 
regained^ aven by Gxtra after-school instruction/ Consequently, many 
pipils who niss school frequently Gxperiance great difficulty in 
aciiieving the ^jiaxinum benefits of scliooling* IncieGd, many pupils in 



t'lesG circumstances are able to achieve oaly mediocre success in their 
acadGjnic programs. The scjiool ^cannot teach pupils who are not present. 
The eniiri? process of education requires a regular continuity of in- 
struction^ classroom participation, learning experiences, and study in , 
ordtir to reach th^i goal of maximum educational benefits for each indi- 
vidual child. The regular d&ntact of the pupils with, one another in 
the cla&sroun and their participation in well-planned instructional 
activity under tiio tutelage of a cdmpotGnt teacher are vital to tfiis 
purpose. This is t^e well-established principle of education which 



undefTies and gives purpose to the requirement of compulsory schooling' 
' ^ in this and every other state in the nation. ... 

* In the judgment of the Commissioner, the Board's poliey of -permitting 
pupil absences for whatever reason up to 30 instances, in each^subject ^ 
matter claSs, impedes and impairs the S'tate policy for compulsory 
schjoling* The length of the academic year for pupils in the public 
schools of this State averages approximately 182 days. Given such a 
linjltod nuii6sr.of school days for pupils, any local policy which con- 
dones> excuses, or encourages any absences by pupils cohstituteis a 

>' derogation jf the long-stanJing j5tato policy for compulsory and maxi- 

'J 

mum attendance at school. Therefore, in the instant matter, the 
Ccr.TRiissiorter finds artJ detominos that tho purtion of tha Board's i 
aifteridance policy which permits pupils 'to be absent from each class or 
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subject mat^ cptirs« ... in an academic year is ultra vires , and is 
accordingly set aside. 

The Commissioner is well aware that the Board's purpose in. adopt- 
pg the controverted policy was to shift the respons'ibillty for 
classrocMi; attendance to the pupils and their parents; The Commis- 
sibnar is also aware that this Board and every o£her local board of 

ecJucation experle^ compalsory-attendance 

requirements, and that school administrators expend a great deal of 
tisne and effort in this task • Notwithstanding these kinds of reasons, 
thc! public schools have the consistent obligation to require that 
their*pupils be present in school, in order that they may be taught* 
The policy is for the benefit of the pupils, thsir parents, and the 
coERRiunity at large"." ^ 

The entire concept, of compulsory education is based on the idea that certai 
kinds of knowledge are required if one is to be capable of functioning in a complex 
jyciety bprrina cert.ain physiological. .handicaps, theoreticallyi then- students 
benefit from compulsory schooling inasmuch as it provides thom with the rudimentary 
tools and general. knowledge which are required for pers'onal participation, and the 
soG-iety benefits in that there is a reservoir of its members with at least certain 
minimal skills to engage in various occupational functions. 

It is interesting to nata, moreover, that the Commissibner questioned the 
awarding of passing grades to students whofe absenteeism from the classes, in 
questions' Was significant. In most instances the absences were illegal inasmuch as 
they resulted either from unexcused class absences qf truancy. In eight of nine^ 
cases the Commissioner upheld the action of the school district, althoUgh he 
directed it to discontinue its policy denying credit- to any student absent from a 
given course for thirty days or more. . He ruled, in essence, that an^K policy 
permitting students to refrain from attending' classes or school for even one day 
with the exception of an approved alternative program of equivalent instruction is 



in violation of existing^statutes and Is, *.herefore, illsgal. 

• Implicit in the Whaatloy case is a questioning of principles set forth in ' 
Dawn Minorics v> BoarJ of Education of tha Town of Phillipsburg March 1972 arid 
Sustave M. A/ennuth and Sylvia Wermuth v. Julius C. Bernstein^ Principal of 
Livingston High School, and Board of Education of the Township of Livingston^ Essex 
County. 1965 S>L.D> 121 > In Hinorics, supra > the Coimiissioner observed that; 
, Il.*.»^there„exists_in^the^chooUsy5temis^grad-1ng poVicy^ — — 



and speciflc^penalty Inherent,,, in tha marking procedure " the zero 
rcRiains and is ayeraged in with other, grades* There can be no^ 
doubt that the zero as awarded herein has the effect of a penalty 
that dilutes achisveit;ent, and that» in some instances wheVe thWe may 
be a few objective gradc-s^ the zero has a significant impact on the 
final grade, tha t a student may earn* The zero, weighs the, record down**' 



-=^T-^:z^flnt1arly» the case of Gustavo Hermuth and Sylvia tiennuth v. Jufius C* 
Bernstein, Principal of Livingston Hljih School > and Board of Education of the 
Township of LlvingSton> Essex County, 1955 SvL;D-> 12K the Conmissioner was T^e- 
quested to consider such a use of zero» a use that had the effect'of lowering a 
pupil \s grade when- routinely^assigned for disciplinary reasons* In part» the 
thrjst of the petition in that case was; (at p, 125) 

"••.against what is characterized as a system of 'penal discipline'' 
which counsel has callQil a 'mandatory zero suspension system* * 
SpeciTically, it was allaged;" > ■ 
^ < "••'•that respondents imposed the *pena1ty of suspension for 

numerous and varied breaches of the most minute detail of schoo1\^ 
discipline; that teachers are required to give 'mandatory markipgs 
' .of zero' while the pupil is suspended and an arbitrary reduction in 
the grade for the marking peHod for a certain number of such zeros: 
that the pupil may hot take any action to eradicate the said zero 
V or^^^take examinations missed; '•••^' 

^ -is- 
le 



It is noteJ hare/that the instant matter, there is no allegation that the 
School System arbitrarily reduced grades .when a "certain number" of such zeros were 
received. However, siniilarly with the recital, ants , in Uermuth, it is. clear that 
the mrk of zero is manJatory when on certain occasions, students enrolled in the 
School System are illegally absent from school or suspended frciii the privilege of 

* 

school attendance* . 



I^t wasl:o~l:his latter circumstance that the Commissioner particularly 
addressed himself in Wamjth, supra , when he cautioned that "inarks and grades 
should not ba used to 'serve disciplinary purposes/" Specifically^ in this 
regard, he said, at page 128, in Wannuth: 

"...The use of nrarks and grades as deterrents or as punishment^ 
is likewise usually ineffective in producing the desjred results and 
i^ educationally not defensible* 'Whatever system of^marks and grades 
a school may devise will have serious inherent limitations at best, 
and it must not be further handicapped by attempting to serve disci- 
plinary purppsss ,aUo< Attention is called to the statement of the ' 
■ Office of Secondary Education of the New Jersey State Department of 
BJucation in its publication 'Secondary School Bulletin,' Voluine 20, 
N^^.B, dated March 1961 and entitledr^'Susper^sion and Orop-0uts*\**" 
(Emphasis supplied*) 

Since it is. "clear that, in the instant matter, th e use of the ma rk zerii 
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* tended to weight the torn grade received and to weigh the record down, and since 
sucfi v/eighting occurs only. when students are truant or are on suspension froin the 
privilege of school attendance^ "the practice must be viaved as one of the kind the 
Commissioner cautioned against in Wsmiuth : a practice that serves "disciplinary 
'purposes*" As such, the Commissioner holds that the practice is'improper and 
^ should be terminated at tfie earliust practicable tim^* * 

;finally, the Commissioner reiterates his belief that such a finding does 
not present an erosion or Jimunition of the authority of the school, and he holds 

-16- ■' '<, 

17 



that the expres;sijns .of Hemuth . supra , in this regard, are equally appropos to the 
circumstanciis herein^ Again, in that decision, tha Commissioner said, at page 128: 
",,,This enunciation of a shilosophy with respect to suspension and 

■ marks should not be interpreted as an Erosion of either the authority of 
the school staff or of the desirability.of'maihtaining good order and high^ 
Standards of behavior in public schools. An effective school is an orderly 

^^^^ operate under reasonab^.e;^rules and regulations^ 

- ■ \ ' 

'for pupil conduct*. ' Unacceptable behavior must bo restrained and discouraged 
and when necessary apprupri'Ute deterents iind punishments must be employed 
for purposes of corrsectipn and to insure conformity vnth desirable standards 
of conduct. S'Jizh resuUs ai\e attaiKed.. .I^y the gfacL.t*majority of school 
staffs through use of a variety of techniques adapted to the particular 
pupil, and problem wrthout having.to resort to frequent suspensions, and 
^ grade penal ties ^ * ' 

■ The Commissioner further issued a caveat to all local boards of educatiom in 

"r . i 

■ y 

the state in Whgatley , supra , at 27 anJ 28 td review- their policies and rules 
regarding pupil attendance in order that such policies conform to tl^^e state policy 
and also provide the most effiectivfi„methods cf insuring maximwn school attendance. 
In particular, public school policies should require that pupils complete assign- 
ments missed because of their absences, legal or illegal, Nevertheless, the 
Commissioner apparently questioned the ability of "average" or "below average" 
students to complete such assignments pr derive much from any program of studies 
if their attendance is inadequate. Implicit in Kheatley , supra , at 29 the Com- 
missioner seems to suggest that a mark of zero may be given by a student's instructor 
for work missed and not completed by the srudent after a reasonable amount of time 
has elapsed and the student has made little or no attempt to complete missed work, 
(Emphasis added*) Such a step me^y not 'be deemed punitive as defined in Mirtgrics, 
siiprSi and Wermuth , supra , prov.ided that students are admonished to attend classes 
regularly, are given every opportunity to satisfactorily complete missed work, and 
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have the graJing system. clearly explained to them anJ applied to dll^^siuaents in a 
justifiable manner* One* may further surmise^ that such-a mark of zero may also be 
given if an instructor c!in prove beyond question that the student wantonly absents 
himself from class for unjustifiable reasons* Nevertheless, the burden of proof 
in which a mattar clearly appears to be on tho instructor and other school authori- 
ties* On page 29 in Wheatley , supra , the ConHnissioner observes that: X 

^'Petitioner E missedTTs English IV class a total of fifty times \ 

during the 1973-74 academic year* It is difficult to understand how this, 
pupil could have been granted a final^ grade of "C" for this course when 
^ / he missed almost thirty percent of the classroom instruction* The pupil 
should under these circumstances, either repeat the course or attend a 
sunimar school review session*"*.* ' ' ' ^ 

* t 

"Petitioner S ' missed her class in English IV'a^^tal of thirty- 

] 

ei^ht times, of which only nine wera excused absences* The fact that 
she was grant;ed a final grade of "0" is difficult to comprehend* Credit 

* 

should not be granted for this course, in yiew^of the excessive number 

* 

^qf unexcused absences of Petitioner S , and the Coinnissioner so holds* 
she ^Iso may either repeat the course or else complete an approved 
summer school program/in English IV*" 
'; Of crucial significance in^this case is the Commissioner's ruling in 

Petitioner Z 's case in Aiheatley , supy^a ^ a,t 30* She missed English IV a total 

of forty-;two times and, of these, twenty-two were not excused* Her final grade in 
English IV was a "B"* He observe that she had performed significantly above 
avei;age in her schoolwork during the entire academic year* In view of the fact 
that her overall academic record, disclosed that she earned three final grades of 
*'A", and three final grades of "B", ho concluded that she was able to perform on a 

* 

superior level, and to make up school assignments she had missed, even tjiough 
she had forty-two absences from that cla^* He, consequently, acbnonished t|ie 
Burlington Board of Education to grant petitioner Z five credits for English IV 



and awarj iier a di;>loina of graJuatlon- 

In essence ths Commissioner is avlmonishing any local board of education that 
currently maintains a "pGrmissive" attendance policy inconsistent with statutory 
requirements anj, subsequently, this and other similar rulings Which enal^les a 

student such as Petitioner Z to derive maxiniuni benefits that may accrue under 

such a policy to change it. Such students who "beat ths system" and in fact are 



enroHed in a."-c'ot't^'S'pCrndence program of studies" should not be penaTTzed ^y tlie 

denial 6f course credit* the right to participate in graduation ceremonies, or the 

denial of a diploma or other certificate^of recognition* Consequently, ^ the 

CoRunissioner indirectly issues a caveat to all local boards of education to review 

their attendance policies and make certain that such policies are consistent with ^ 

the Statutes and rulings governing student, attendance in public schools* 

* Following is a listing of specific recommendations I consider to be of 

paramount importance Jtoward proper enforcement of compulsory attendance regulations: 

I. ^RECMEfffiATIONS tO BE CONSIOEREO AT THE STATE LEVEL; 

A* N*J*S*^*, 18A:38-27 " Truancy and Juvenile Delinquency Defined*-.- should 
be revised to clarsify the responsibility of^s^tudehts.^ beyond thie age of 
16- -Definitions of "vicious" and "iirnioraT conducjt shSUld-be^provided or 
more specific language should be implemented in this statute; — 

B* N*0*S*A* 18A:38-29 Warning and arrest of vagrants or habitual truants , 
should be updated and clarified by the state legislature defining the 
specific police pov/ers of attendance officers and relative to initial and, 
subsequent offenders, Again, the terms "vicious" and "iimoral" conduct 
should be subject io serious scrutiny by the legislator as to its place 
•in this and other statutes, 

C* N*J-S*A, 13A;38-31 Violations of article by parents, oc guardians; 
penalties — should be revised to specify the responsibilities of 
parents and guardians in* having their children attend school regularly* 
(Precise responsibilHies should be delineated in the Administrative 
Code*) Penalties should be revised from $5 to $15 for tbe first offense 
and not more than $100 for each subsequent offense* 

^' \ D» !KJ»S»A» 18A:38-32 District and county vocational school attendance 

^ officers should be revised to be more specific in defining the re- 

sponsibilities of local, county and regional boards of e^iucation in 
appointing attendance officers* Minimum iqualifications and rasponsi- 
bilities of such personnel should be standardized state-wide with 
recommendations for attracting and keeping highly-competent individuals 
for such positions* This may be detailed in revised Administrative ■ 
Code provisions* Such recommendations should be drafted by the State 
Department- of Education in, collaboration with other educational- groups, ' 



v.. 
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including the flew Jersey School Boards Association. These sfioujd include ' 
a suggested number of officers per student onrollmant in any district as 
'well as recommended terms and conditions of anployment, including work 
, day and year, i ' • 

E» The State Department of Education in collaboration with other educational 
organizations should prepare ap attractive brochure (in several languages) 
for state-wide distribution to all families of school-age children* ^ Such 
distribution may be facilitated by local boards of ,education» This bro** , 
chure should explain and ^clarify compulsory attendance statutes (follow- 
ing revisions recommendad), commissioner rulings, decisions of the courts, 
and 'Explicit responsibilities of parents and guardians* Each section of 
the brochure should have exainoles and questions and aftsWefs that have 
been raised (or inay be raised) with regard to any item* We can no longer 
assume that ey&ry .paren.t_.and lisgal-guar-iian. J<how, their responsibiJ_lty:Jn„ 
this regard* . 

F* The State Legislature should establish procedures for the strict enforce- * 
ment of all statutes, incKiding expanding the function and services of 
Municipal and Juvenile and Domestic Relations Courts to effectively, 
^ efficiently and quickly expedite truancy hearings and payment of fines* 

— ^ This should? be given top- priority by the Legislature insofar as it is 

. d'irectjiy related to the principles of a "thorough and efficient" education* 

* G* . The State Departmeht of Education Division of Curriculum and Instruction 
should provide local school districts with a Directory of Alternative ■ 
School Programs worthy of serious considel^ation for adoption and implementa- 
tion in each district* Such a Directory should provide actu^tl models of 
Alternative Schools, including philosophy, types- of students served, 
curriculum, resources, funding,, contact persons, and so forth^ Sufficient 
copies should be provided for all administratiye personnel* . 

H* The Executive Committee or/and- the BoarJ of Goverriors of the HeM Jersey 
Association of Secondary .School Principals should establish a "Compulsory 
Attendance Committee" to initiate^ an in-depth study of the recommendations 
previously cited, as well as others from different sources, and establish 
procedural guidelines for continual dialogue and action among those 
. institutions and agencies that are most apt to bring about desired changes*. 

* 

II. RECOMMENDATIONS JO BE CONSIDERED AT THE LOCAL LEVEL: . 

^ A* As previously suggested, all local boards of education should'adopt att,end- 

ance regulations consistent with existing state regulations and decisions 
■of the commissioner and the courts for implementation during the current 
, ^ year subject to revision consistent wfth state rulings. 

Bl. . Each local boanJ of iaducation should appoint a sufficient number of 
xattendance officers to enforce the statutes. <^ 

C. Paretxts should be apprised of the district's attendance polipy, the 
philosophy for it, and e^fforcement procedures. 



D. School adfnrnistrators and other teaching staff tnembers should make every 
effort lo'deter^ine the needs, interests, abilities, and aspirations ^ 
tfie students of ttieir district and do whatever. is necessary via curricula 
revision, creation^o^f "schools within schools," alternative education ■ 
programs, and" so forth. to acconmodate their clientele. A well-planned 
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public relations "program may be vital to such on endeavor in many 
districts during this period of scarce financial resources* 

E* Special provisions should be made for excegtionajly bright or gifted 
students having various learning disabff i ties rel ative to attendance 
and other aspects of the traditional school structure* For example, an 7 ^ 
exceptionally* bright student who has consistently dernonstrated excellence 
in QlVacadfijnic areas may be given the option of assisting other staff 
members, assigned to a nursing or convalescent home to work with the~ 
aged or indigent, or to be of service in any one of many different areas 
•of interest to him* or her without being required to attend traditional 
classes* Each situa'tion should be handled accordingly following a review 
of the circumstances with all interested parties* Alternative grading: 
and evaluation praQtices should be adopted comnensi/rafe with the situation* 

At the other end of the educational spectrum is that student who has had 
a history of emotional, behavioral and academic-problems and has not^een 
able to function in an academic sctt-yig* Aft&r assessing the needs of 
thiV student a program applicable to this individual's situation should 
be pursued* * « .^ 

F* Local governing bodies should adopt ordinances governing their children'^s 
conduct in the corrmunity having discussed the reasons and Intent with the 
public* Such ordinances should hold parents legally responsible for the 
action of their children and subject them to stiff fines*, Thlsi should be 
the case especially in ^hose instances when serious misconduct of cany"" 
. nature Occurs during the days and hours, in which School is in session and 
the child should hav& been in attendance butT)ecause of truancy or wanton 
leaving of the school's premises without authorization the child has en- 
gaged in acts of vandalism, assault, violence, robbery, extortion or any 
other illegal, and/,or .disruptive. AcJt*_ 

5 . — • r^^^ , _ — _ . 
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